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IN THE

Onited States Circuit Court of llppeals

For the Ninth Circuit

FRANK W. GRIFFIN, Successor in In-

terest to M. W. Murray,

Plaintiff in Error,

vs.

AMERICAN GOLD MINING COM-
PANY, Successor iu Interest to the Now-

ell Gold Milling Company,

Defendant in Error.

)No. 712.

PETITION FOR REHEARING.

To the Honorable theJudges of the United States Cir-

ciiit Court of Appealsfor the Ninth Circuit:

The plaintiff in error respectfully asks that the de-

cision of this Honorable Court made in this cause on

the 10th day of March, 1902, be set aside and a rehear-

ing granted.

He asks this because he thinks that the vital point

in this case, and the one on which the reversal of the

judgment of the Court below was asked, has been over-

looked.

In its opinion this Court says: "The case in truth



'* was one in which the plaintiff below contracted to sell

" what he did not own and could not convey."

The plaintiff in error most respectfully but emphati-

cally insists that this conclusion is wrong.

The Court decides that the action is brought to re-

cover $25,000, with interest, under and by virtue of a

contract entered into August 21st, 1891. All that

plaintiff in error now asks is that the Court will once

again read that contract in the light of the remarks of

this petition.

For convenient reference we insert the contract here:

"Articles of agreement, made and entered into this

21st day of August, 1891, by and between Martin W.
Murray, of Juneau, Alaska, party of the first part, and
the Silver Bow Basin Mining Company, a corporation
duly organized under the laws of the State of Maine,
party of the second part, witnesseth:

"That the said party of the first part, for and in
consideration of the covenants hereinafter set forth, to

be performed by the party of the second part, and also

in consideration of the sum of twenty-five thousand
dollars to be paid to him by the party of the second
part, as hereinafter set forth, hereby covenants and
agrees with the said party of the second part to sell

unto it that certain mining lode claim known as the
'Morris G', situated in the Harris Mining District, in

the District of Alaska, for a full description of which
reference is hereby made to the deed of the party of the
first part, to the party of the second part of even date
herewith, conveying said premises, and also the field-

notes of the United States deputy surveyor as set forth
in the application of the party of the first part for a.

United States patent to said location known as the
'Morris G', which application bears date the 13th day
of August, 1891; and the said party of the first part
further covenants and agrees to prosecute said ap-

plication for a patent in the land oflSce to a final



determination, and upon the issiia^ice of a receiver's

receipt for said ground on said application for a pat-

ent^ and npon the payment of the sum of twenty-

five thousand dollars as hereijiafter set forth^ the

party of the first part hereby covenants and agrees that

the deed heretofore mentioned and set forth, which by
agreement of the parties is placed in escrow in the hands
of A. K. Delaney, shall be forwarded together with such
receiver's receipt to the Commissioner of the General
Land Office at Washington with any necessary instruc-

tions of the party of the first part, to the end THAT THE
PATENT FOR SAID 'MORRIS C LODE MAY BE ISvSUED

TO THE PARTY OF THE SECOND PART.

"For and in consideration of the covenants hereinbe-

fore set forth, to be performed by the party of the first

part, the party of the second part hereby agrees to pur-

chase of the party of the first part the mining lode

claim known as the ^Morris G\ and pay for the same
the stem of twenty-five thousand dollars^ as follows^ to-wit:

Five thousand dollars on the 1st day of June, 1892, and
twenty thousand dollars on the first day of August,

X^'d'l, provided that on the fifst day of June, i8g2, the

saidparty of the first part shall have successfully prose-

cuted in the land office his application for a patent for

said premises, and shall have come into possession under

and by virtue ofsuch proceedings in the land office of a

receiver''s receipt, equivalent to a patent for said claim

but in case the party of the first part shall not have re-

ceived said receiver's receipt for the first of June, 1892,

then the whole sum of twent3'-five thousand dollars

shall be payable on the first day of August, 1892, pro-

vided as before that the party of the first part shall have

successfully prosecuted his application for a patent for
saidpremises and obtained said receiver's receipt. And
it is further agreed that in case the proceedings upon

said application for a patent shall not have been per-

fected and the said receiver's receipt issued

by the ist day of August, i8g2, the party of the second

part hereby agrees at any time within one year from

said date to pay the said party of the first part the sum
of twenty-five thousand dollars the full consideration

price of the said premises, whenever within that tifne



the saidparty of the first part shall deliver to the party

of the second part such receiver''s receipt^ together with

the deed above mentioned and the said necessary in-

structions to the general laud office, whereby the
PATENT to the said premises may be issued by the

general land office to the party of the second
PART.

"This agreement is drawn in triplicate and collateral

thereto a deed of the party of the first part, conveying
the said premises to the part}' of the second part, de-

scribing said premises by field-notes of the United
States surve\'or, as set forth in said application for

patent and containing the usual covenants of warrant}^

and which said deed, together with one triplicate of this

agreement, is placed in the hands of A. K. Delaue}-, in

escrow, to be disposed of in accordance with the terms
of this agreement, or returned to the said part}* of the

first part in case such agreement is not finally per-

fected and carried out and one triplicate of this agree-

ment is delivered to each of the parties hereto respec-

tively.

"In witness whereof the parties hereto have hereunto
set their hands and seals the day and year first above
written.

"M. W. Murray,
"Silver Bow Basin Mining Co.

"By its President,

"T. S. NOWELL.
"Witnesses:

"A. K. Delaney.
"A. H. Gamel."

(Dul}' acknowledged.)

We submit that, if Murray procured from the local

land office a receivers receipt for the ^^Morris 6^" lode

claim within the time specified in the foregoing agree-

ment, and delivered the same to the Silver Bow Com-

pany, together with instructions to the General Land



OflSce and the deed mentioned in the contract, he was

entitled to recover the full sum of twenty-five thousand

dollars. // is admitted that Murray did all this. But

because the GENERAL Land Office, nearly five years

afterwards, to-wit : on April 1st, 181)7, decided^ at

the instance of the Silver Bow Company itself^ that a

United States patent for the full thirteen acres of

the "Morris G" should not issue to the Silver Bow

Company, this Court holds tliat the plaintiff cannot

recover.

The decision of the General Land Office is a false

quantity in this case. It misled the Court below and

it has misled this Court. All that Murray was called

upon to do was to procure a receiver's receipt from the

local land office. He was not to secure A PATENT in

THE General Land Office. The Silver Bow Com-

pany itself, by the terms of the contract^ with the receiv-

er's receipt and the deed and instructions, was to secure

a patent in the General Land Ojfice.

In this connection we respectfully ask this Court to

briefly look at the salient facts of the case:

The Silver Bow Company was the owner of a placer

location located October 4th, 1880. On August 21,

1891, it entered into a contract with \l\xxx2.y to pay

twenty-five thousand dollars for a receiver's receipt for

the "Morris G" lode location, located June 4th, 1881.

When it inade this contract it knew that a large por-

tion of the lode location extended ifito its placer loca-

tion. Murray filed an application in the local office for

the "Morris G" lode location on August 13th, 1891.
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Notice of the application was published from August

20th to November 15th, 1891. The Silver Bow
Company filed no adverse claim. Of course it did

not; why should it? Had it not contracted to pay

twenty-five thousand dollars for the receiver's receipt

for the lode claim? But on December 16th, 1891,

thirty-four days after the time had expired within which

to adverse the lode claim, the Silver Bow Company, for

some unknown reason, filed a protest, of a kind not

allowed by law, in thk General Land Office,

against the issuance to itself of a patefttfor the ''''Morris

6^" lode clai^n. How possibly could the allowance or

disallowance of that protest affect the rights of

Murray to recover the twenty-five thousand dollars?

He had procured from the receiver of the local land

office and had tendered to the Silver Bow Company a

receipt for the "Morris G", as he had agreed to do.

Whether or not the General Land Office, upon the

protest of the Silver Bow Company, held for cancella-

tion the whole or au}^ part of the "Morris G", we

respectfully insist, cannot affect Murray's right to

recover. He had done everything that he had agreed

to do under the contract.

Is this Court going to shut its eyes to this deliberate

and unlawful attempt on the part of the Silver Bow

Company to escape the obligations of an agreement to

pay twenty-five thousand dollars for a receiver's

RECEIPT—NOT FOR A PATENT—for the "Morris G" lode

claim? We sa}^ that the facts of the case make it

palpably apparent that the owner of the placer claim,

knowing that the lode claim extended into its



placer claim, and believing, as it had a right to do

under the law, that there may be both a lode and a

placer claim for the same propert}', contracted to pur-

chase from the lode claimant his inchoate title to the

lode claim, so that it could secure for itself a patent for

the lode claim, and thus own, not only the surface, but

all under the surface, of its placer claim.

We earnestly submit that the decision in this case is

erroneous; that it is against the facts and against the

law; that the plaintiff did not contract to sell what he

did not own and could not convey; but that on the con-

trary he performed every act required of him under the

contract, and that the defendant, by itself procuring a

ruling from the General Land Office adverse to itself

cannot defeat the right of the plaintiff to recover.

We have spoken only of Murray and the Silver Bow

Company, because this Court has decided that the pres-

ent parties to the action stand in the shoes respectively

of the original parties to the contract.

We have purposely made this petition as brief as we

could consistently with our effort to point out the error

into which we think the Court has fallen. If we have

succeeded in raising in the mind of the Court, a doubt

as to the correctness of its opinion herein, then we have

accomplished our purpose. For we are satisfied that

upon a further hearing we can convince this Honorable

Court that the facts and the law demand that the plain-

tiff should have judgment.

It is very earnestly and respectfully submitted that a



rehearing in this cause should be granted.

Alfred Sutro,

For Plaintiff in Error.

I hereby certify that in my judgment the foregoing

petition for rehearing is well founded, and that it is not

interposed for delay.

Alfred Sutro,

Attorney for Plaintiff in Error.

Dated: San Francisco, March 22nd, 1902.


